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OP1 NI ON

McMurray, Judge

This case arises from a notorcycle accident in which Randy
LaRue, the 20-year old son of the plaintiffs, was killed.
Plaintiffs sued 1817 Lake, Inc. d/b/a Bonkers, a Knoxville
restaurant and bar, and Howard Tannenbaum president of 1817 Lake
Inc., alleging that the defendants negligently and unlawfully
served Randy and his conpani on, defendant Danny Brewer, alcoholic
beverages on the evening of the accident. Plaintiffs also sued
Robert Archer, the bartender who allegedly provided LaRue and
Brewer with the drinks, and Ri cky Chanbers, the doorman on duty at
Bonkers that night. The remaining defendant, Danny G Brewer was
the operator of the notorcycle at the time of the accident which

resulted in Randall Charl es LaRue's deat h.

The case proceeded to trial before a jury. At the close of
plaintiffs' proof, however, the trial court directed a verdict in
favor of all the defendants and dism ssed the conplaint. This
appeal resulted. W affirmthe court's ruling as to the "dram
shop" defendants and reverse the directed verdict in favor of Danny

Brewer, the driver of the notorcycle.

On Cctober 26, 1992, Randy LaRue and Danny Brewer played golf

in the norning and early afternoon. Brewer testified that they
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bought a 12-pack of beer on the way and whil e pl ayi ng, each of them
drank four or five. They played fromabout 10:00 a.m wuntil 2:00
in the afternoon. On the way back they went to a |liquor store and
bought a bottle of cheap wine called G sco, and split it while
"driving around."” Brewer testified that they ended up at LaRue's

house between 4:15 and 5:00 p.m and ate dinner there.

Wil e at the LaRue house, they spoke with Pam Vandergriff, who
was cleaning the house. She testified that neither one of them
appeared to be drunk or under the influence of alcohol and that
"t hey just seened to be just normal guys."” She did not see either
of them drink any beer while they were there. Brewer testified

that he had a cup of beer at the LaRue house.

After | eaving LaRue's house, they made two brief stops, one at
a friend s house and another at Brewer's house. At Brewer's house,
they decided to take Brewer's Suzuki notorcycle to Bonkers.
Bonkers is a restaurant and bar on that portion of Cunberland
Avenue, in close proximty to the University of Tennessee canpus,
known as "the strip." Responding to the question of whether he was
under the influence of an intoxicant before they got to Bonkers,
Brewer replied, "I had a slight buzz, but | was not intoxicated

drunk, no.



They arrived at Bonkers before its regular openi ng hour and
were allowed to enter. Brewer testified that the doorman, Chanbers,
| et themin, but both Chanbers and t he bartender, Archer, testified
that it was Archer who opened the door for them It is undisputed
that no one asked either Randy LaRue or Brewer for age identifica-
tion nor did anyone stanp their hands with a designation of either

under or over 21 years of age, which was Bonkers' nornmal policy.

The witnesses' stories diverge considerably at this point.
Brewer testified that he and Randy sat down at the bar, and Archer
served thema pitcher of beer. Brewer testified that to the best
of his know edge, Archer gave themthe drinks they had that night,
because Archer was a friend of Randy LaRue. Brewer did not pay for
any drinks, and he said that he did not see Randy pay for any
ei ther, although he couldn't be conpletely sure whether he did or
not. At one point in his testinony, Brewer said he thought that
t hey drank between one and three pitchers, and probably one api ece,
and at anot her point he said he thought he had drunk 10 or 12 beers

at Bonkers.

Archer testified that after they were admtted, they requested
to be served, and Archer refused because they were not "of age."
Randy LaRue then told Archer not to worry because Brewer had a fake
|.D., and Archer replied that it didn't matter. Archer testified

that |later he noticed that the two were sitting with sonme friends
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t hat had bought a pitcher, and they had gl asses and were drinking
fromthe pitcher. Archer stated that although he knew both LaRue
and Brewer were under 21, he did nothing about themsharing drinks
fromthe pitcher. Archer testified that he thought they were drunk
when they got there, and no nore drunk when they left. However

plaintiffs introduced Archer's signed statenent to police investi-
gator TomPressley, in which Archer stated, "I don't know what they

had before they cane in here, but | don't think they were drunk."

LaRue and Brewer were at Bonkers for a little over an hour.
Brewer testified that as they were | eaving, Archer gave hi ma Crown
Royal and coke, saying, "here's one for the road, guys." Brewer

stated that he "slammed" the drink just before | eaving.

LaRue briefly conversed with Chanbers as he was | eaving and
while Brewer, who had already exited, was sitting on his notorcy-
cle. Chanbers testified that he was very concerned t hat Brewer was
drunk, because his eyes were red and glassy and "he was acting
wild. " He stated that he expressed concern to LaRue about getting
on the notorcycle with Brewer, and tried to persuade himnot to do
so and offered to find himanother ride. Chanbers testified that
Randy LaRue di d not appear drunk at the tinme, and that he coul dn't
tell that anything was wong with him LaRue's last words to
Chanbers were, "Rick, if | didn't think he were capabl e of driving

it, I wouldn't get on it."



Bot h Archer and Chanbers testified that they witnessed the two
| eaving, and that they were headed east, toward downtown and the
accident site with Brewer driving. Brewer testified that before
the accident occurred they headed west, and stopped at a friend's

house on Concord Street to pick up a video gane.

The accident occurred on the Main Avenue ranp in downtown
Knoxvil l e, between 9:15 and 9:30 p.m, alnost immedi ately after the
two |eft Bonkers. The notorcycle struck the right side of a
guardrail as they were exiting the ranp. No other vehicles were
i nvol ved. Randy LaRue was thrown between 30 and 40 feet fromthe
not orcycle, sustained a massive head injury and never regained

consci ousness.

First on the scene was M. Jim Henderson, an enpl oyee of the
Knox County Sheriff's Departnent who was then off duty and
traveling with his wife. He stopped his car and assi sted Brewer,
who had sustained a serious leg injury but was conscious.
Hender son asked Brewer what happened and he said "that they had
cane off the hill at Main Street going too fast and he had | ost
control." M. Tricia Amons, a paranedic, testified that Brewer
told her at the scene that he "was driving alittle too fast and he

| ost control and w ecked."



At the tine of the accident, Brewer's bl ood al cohol |evel was
determined to be 0.21, and LaRue's was neasured at 0.10. Br ewer

| ater pled guilty to a charge of crimnally negligent hom cide.

The first issue we will address is the propriety of the tria
court's action in directing a verdict in favor of the "dram shop”
defendants, i.e., all those defendants that were alleged to be
negligent in providing al cohol to LaRue and Brewer. As the parties
recogni ze, our analysis is governed by T.C. A 88 57-10-101 and 102,

whi ch st ate:

57-10-101. Proxi mte cause. —The general assenbly
hereby finds and declares that the consunption of any
al cohol i c beverage or beer rather than the furnishing of
any al coholic beverage or beer is the proximte cause of
injuries inflicted upon anot her by an i ntoxi cated person.

57-10-102. Standard of Proof. —Notw t hst andi ng t he
provi sions of 8§ 57-10-101, no judge or jury may pronounce
a j udgnent awardi ng damages to or on behalf of any party
who has suffered personal injury or death against any
person who has sold any alcoholic beverage or beer,
unless such jury of twelve (12) persons has first
ascertai ned beyond a reasonabl e doubt that the sale by
such person of the alcoholic beverage or beer was the
proxi mat e cause of the personal injury or death sustained
and that such person:

(1) Sold the alcoholic beverage or beer to a
person known to be under the age of twenty-one (21)
years and such person caused the personal injury or
death as the direct result of the consunption of
the al coholic beverage or beer so sold; or



(2) Sold the al coholic beverage or beer to an
obvi ously i ntoxicated person and such person caused
the personal injury or death as the direct result
of the consunption of the alcoholic beverage or
beer so sold.

It seens quite clear that for T.C. A 8§ 57-10-102 to apply, the
plaintiffs nmust prove beyond a reasonabl e doubt t hat the defendants
"sold" an alcoholic beverage to LaRue and Brewer. The statute in
each and every instance requires a sale before liability can be
i nposed. There is no direct evidence nor evidence in the record
fromwhich an i nference can reasonably be drawn, that there was a
sale to either Brewer or LaRue by the "dram shop" defendants.
Plaintiffs argue, however, that the statute should not be construed
as to require a "sale" of alcohol to a mnor or obviously intoxi-
cated person. They argue that, because of public policy against
furni shing al cohol to mnors, a showi ng beyond a reasonabl e doubt
that a defendant "furnished" al cohol to a person under 21 shoul d be
enough to allow a jury to decide whether the furnishing was the
proxi mat e cause of an accident. W nost respectfully disagree. W
should first note that it is within the province of the Genera

Assenbly to establish and proclaim public policy. The Suprene

Court in Watson v. G eveland Chair Co, 789 S. W2d 538 (Tenn. 1989),

made the foll ow ng observations:

A definitive statenent on the authority of the
courts to determne public policy can be found in
Nashville Ry. and Light Co. v. Lawson, 144 Tenn. 78, 91,




229 S.W 741 (1920), citing from License Tax Case, 5
Wall, 469, 18 L.Ed. 497:

"This Court can know not hing of public policy
except fromthe constitution and the | aws, and the
course of administration and decision. It has no
| egi sl ative powers. It cannot amend or nodify any
| egi slative acts. It cannot exam ne questions as
expedi ent or inexpedient, or as politic or inpoli-
tic. Considerations of that sort nust, in general,
be addressed to the legislature. Questions of
policy determ ned there are concluded here."

Wat son, supra at page 540. See also Smith v. CGore, 728 S.W2d 738
and the cases cited therein.

The Ceneral Assenbly has unanbi guously declared the public
policy with regard to the furnishing of alcohol to persons under
the age of 21 as it relates to "dramshops.”™ W are not at liberty
to hold otherwi se. Accordingly, in the absence of evidence of a
sale, the trial court was correct in directing a verdict in favor

of the "dram shop" defendants.

After directing verdicts for the dram shop defendants, the
trial court found, as to the remaining defendant, that reasonable
m nds could reach only one conclusion —that LaRue was at | east
fifty percent at fault for his death, when conpared with the fault
of Brewer. We nust disagree. Although this is admttedly a close
guestion, we find the trial court should have allowed it to be

deci ded by the jury.
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As the plaintiff points out, the facts of this case are very

simlar to those in Silcox v. Coffee, 1993 W. 350134 (Tenn. App.

Sept. 15, 1993). In Silcox, the plaintiff was killed in an
aut onobi | e acci dent after both he and t he def endant driver had been
dri nki ng heavily. The defendant's bl ood al cohol | evel was 0.39 and

plaintiff's was 0.37. 1d. at **1. The court stated the foll ow ng:

Qur inquiry is whether view ng the evidence in the
plaintiff's favor, the evidence can reasonably support a
conclusion that [plaintiff's] decision to ride with an
i nt oxi cated driver did not account for 50 percent or nore
of the proximate cause of his death. The reasonabl eness
of a plaintiff's decision to encounter this risk is a
factual determ nation to be determned by the trier of
fact ... In the case at bar, the jury determ ned that
[plaintiff's] death was caused 40 percent by his own
negligence. This conclusion necessarily involves a
consideration of the reasonableness of [plaintiff's]
decision to ride with the defendant. There is anple
evi dence to support that [plaintiff's] decision to ride
wi t h def endant was unreasonabl e. W cannot say, however,
that the evidence does not establish a basis from which
the jury coul d have concluded that [plaintiff's] decision
accounted for | ess than 50 percent of the proxinate cause
of his death. Accordingly, we find no error with the
trial court's denial of defendant's notion for a directed
verdict and his notion for a new trial.

Id. at **5 (enphasis added; citation omtted).

In Silcox, the defendant argued that Silcox assuned the risk
of death by riding with an intoxicated driver and thus was barred

from recoveri ng damages. Defendant cited Harvey v. Weeler, 57
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Tenn. App. 642, 423 S.W2d 283, 285 (Tenn. 1967), in which the

court said:

As a general proposition, a guest-passenger 1is
precluded from recovering for injuries sustained in an
aut onobi | e acci dent where the intoxicated condition of
t he driver of the autonobile in which [the passenger] was
riding was a proximte cause of the accident, if the
guest - passenger knew or shoul d have known of the driver's
i ntoxication at the tine the guest-passenger vol unteered
to ride in the autonobile.

* * * *

Whet her or not the guest-passenger is contributorily
negligent inriding in the autonobile of the defendant is

not to be determined on the circunstances as they

appeared to t he guest-passenger, but is to be determ ned

by conparing the guest passenger's conduct with that of

an ordinarily prudent man under ||ike circunstances.

(citation omtted).

As in Silcox, there is anple evidence here suggesting that
LaRue's decision to get on the notorcycle was ill-advised and
negligent. However, viewng all of the evidence in a |ight nost
favorable to plaintiffs, as we are required to do, we cannot say
that reasonable m nds could reach only the conclusion that LaRue
was equally or nore at fault than Brewer. W agree that the
concl usion reached by the trial court that LaRue's fault was equa
to or greater than Brewer's is a reasonabl e conclusion. W cannot

say, however, that there is not another conclusion that could be

reached by reasonabl e m nds.
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Brewer was the operator of the notorcycle and admittedly was
traveling too fast at the tine the accident occurred. It is not
unr easonabl e to concl ude that the accident was caused by excessive
speed rather than or in addition to Brewers state of intoxication.
Brewer's bl ood al cohol content was roughly twi ce that of LaRue's.
Inthe final analysis, as the Silcox court noted, conparative fault
I's a question of fact within the jury's province, which should not
lightly be invaded by the trial court. W do not nean to inply in
any fashion that the trial court's action gave |ight consideration
to the evidence or any other facet of the case. W are of the
opinion that, wunder all the circunstances of this case, the
guestion of the degree of fault between LaRue and Brewer should

have been submtted to the jury.

The cases cited and relied upon by Brewer, Watts v. Robertson

County, 1994 W. 706676 (Tenn. App. Dec. 21, 1994), Carr v. Orzburn-

Hessey Storage Co., 1996 W. 383295 (Tenn. App. July 10, 1996), and

Estate of Gunter v. Smth, 1996 W 283069 (Tenn. App. My 30,
1996), are clearly distinguishable on their facts fromthis case.
In Watts, the plaintiffs, passengers in a notor vehicle, brought
suit for damages under the provisions of the Governnment Tort
Liability Act, seeking to recover damages for their injuries. The
case was tried at a bench trial and the court found the issues in
favor of the defendant. Specifically, the court found that the

passengers were as know edgeable about the conditions of the
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roadway, bridge and weather conditions as the driver. Fault was
apportioned and as between the plaintiffs and the defendant, the
court determined that the plaintiff's fault exceeded that of the

defendant. This court in addressing the issue stated:

The Trial Judge did not erroneously apply the | aw as
to the duty of a passenger under the facts found by him
Passengers in notor vehicles have a duty to exercise
reasonable care for their own safety. Mnsfield v.
Colonial Freight Systens, Tenn. App. 1993, 862 S W2d
527. It is negligence for a passenger to voluntarily
continue as such with know edge of conditions of unrea-
sonabl e danger. Talbot v. Taylor, 184 Tenn. 428, 201
SW2d 1 (1947). A passenger does not have the sane
duties as the driver of a vehicle, but is not wthout
responsibility for his or her own safety. Harrison v.
Pittman, Tenn. 1976, 534 S.W2d 311.

We have no argunent with the proposition set out in Watts. It
is inmportant to note that in Watts, however, that the findings of
fault were made by the trier of fact and involved the credibility

of witnesses. Such is not the case here.

Carr v. Ozburn-Hessey Storage Co., involved a collision

bet ween an autonobil e and a truck. The defendant noved for summary
judgnment. The court determ ned that there were no genui ne issues
of material fact and sustained the notion for summary judgnent,
finding from the undisputed facts that the plaintiff was, as a

matter of law, nobre than 50% at fault. We do not believe that in
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this case the facts before the court are undisputed to the extent

that a judgnent can be nade as a matter of |aw

In Estate of Qunter v. Smth, this court, in essence,

determ ned that from the undi sputed evidence there was no negli -

gence on the part of the plaintiff. The court stated:

Inthe final analysis, if the appellant is entitled
to recover for the death of the decedent under the
ci rcunstances present here, such recovery nust necessar-
ily be based on an inference that the defendant shoul d
have seen the decedent before the collision occurred. W
do not believe that acti onabl e negligence can be inferred
from"the nere fact of the occurrence of injury alone.”
Wllianms v. Jordan, 208 Tenn. 456, 346 S.W2d 583, 586
(Tenn. App. 1961). Eaton v. MlLlain, 891 S . W2d 587, 590
(Tenn. 1994) holds that the doctrine of conparative
fault, Mintyre v. Balentine, 833 S.W2d 52 (Tenn. 1992)
does not alter the standards which govern assessnent of
evi dence based upon the negligence of a plaintiff, and we
think the trial judge correctly held that reasonable
m nds could not differ as to the conclusion to be drawn
in a light nost favorable to the plaintiff that the
negl i gence of the deceased was equal to or greater than
any inferential negligence of the defendant.

We do not believe that the authorities cited by the defendants
have any application to the i ssues under consi deration here. Here,
it is reasonable to conclude that nore probable than not both
parties were negligent. Sufficient doubt exists, however, to

require the case to be submtted to the jury.

Accordingly, we reverse the action of the trial court in

directing a verdict against the plaintiffs and in favor of the
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def endant, Brewer. The trial court is affirmed in all other

respects.

In our discretion costs of this appeal are assessed equally
between the plaintiffs and the defendant, Brewer. W remand the
case to the trial court for a new trial as to the defendant,

Br ewer .

Don T. McMurray, Judge

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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CONCURRI NG OPI NI ON

Goddard, P.J.

| concur in Judge MMirray's reversal of the Trial
Court's dism ssal of the case agai nst the operator of the notorcy-
cle, M. Brewer, for the reasons stated therein, and in his
affirmance of the dism ssal as to the "dram shop” Defendants. |

base ny concurrence as to the latter upon T.C A 57-10-101, which



provi des that consuming rather than furnishing" al coholic beverages
is the proximte cause of injuries inflicted by an intoxicated

per son.

In reaching this conclusion | note that no constitutional
attack is leveled as to the statute and, further,
that the inport of T.C. A 57-10-102 is not entirely clear. My
readi ng of both Code Sections, however, persuades ne that T.C A
57-10-102 is intended as an exception to 57-10-101 and all ows
recovery if the requirenents contained therein are net. Wiile it
seens anonalous to nme that the Legislature would insulate an
al cohol i ¢ di spensing establishment fromliability when the spirits
are given away to those under 21 or intoxicated, as opposed to
bei ng sold, | conclude that wunder the clear | anguage of T.C A 57-
10-101 the acts of the "dram shop" Defendants, who furnished but
did not sell the intoxicating beverage, are not the proximte cause
of the death of M. LaRue, which is necessary to cast them in

j udgnent .

Houston M Goddard, P.J.

! T.C. A, 57-4-203(b), which the conplaint alleges the "dram shop"
Def endants vi ol ated, provides the foll ow ng

(b) SALES TO M NORS PROHI BI TED. (1) Any licensee or other
person who sells, furnishes, disposes of, gives, or causes to be
sol d, furnished, disposed of, or given, any alcoholic beverage to
any person under twenty-one (21) years of age is guilty of a Class
A m sdemeanor.
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CONCURRING OPINION

| concur conpletely in Judge McMurray’s hol ding that the
dram shop defendants were entitled to a directed verdict. | also
agree with his reasoning in support of that holding. As to the
def endant Brewer, | agree that, based upon the plaintiffs’ proof,
a jury could reasonably find that any negligence on the part of the
deceased was | ess than the negligence of Brewer. Therefore, |
agree that the plaintiffs’ claimagainst Brewer nust be remanded

for a newtrial. M concurrence is limted to these statenents.

Charles D. Susano, Jr., J.
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